Epilogue*
Establishing the foundations of tax law in UK Universities
If G.S.A. Wheatcroft initiated the academic teaching of tax law in the UK universities, then John Tiley ensured its continuation. Professor Tiley has been the face of UK academic tax law for the past 30 years both in domestic and international arenas. At home he has dealt with other law teachers who were dubious about the role of taxation in the curriculum, with the professions and with government. At an international level he has ably represented the UK in gatherings of tax teachers.
 It seems inconceivable that he will cease making a contribution to teaching and writing on his retirement, but this marks a suitable point at which to assess the position we have reached with tax teaching in the UK and to consider the future. 
In his own fascinating survey of the development of UK tax law teaching, ‘50 years: Tax, Law and Academia’
, written to celebrate the fiftieth anniversary of the British Tax Review, Professor Tiley concluded the state of the tax academy is mixed and that whilst ‘there is every reason to think that tax can and will survive as an area of study in which both research and teaching of the highest quality can be carried on in our universities… its place can, at times, seem precarious’. It is hard to argue with his conclusion without seeming complacent (and complacency would certainly be misguided) but Professor Tiley is over-modest in his article about his own contribution and about the progress he has fronted over the last two decades.  Without his vision and his seminal contributions to the literature there might well be no tax being taught in the UK law schools today.  Now, however, the question is not, as it used to be, whether tax law has a place in the legal curriculum at all but rather how it might best be taught and studied, and  whether standards can be maintained and suitable staff and students recruited. These are difficulties still and, it seems more so for tax law than in other areas of law, but at least tax law is widely accepted as both an undergraduate and graduate subject in the law school curriculum.
  According to a 2001 survey, tax law is now in the curriculum of around half the UK universities teaching law.
  There is some cause for concern that retiring tax lawyers will not be replaced in some universities
, but, equally, since 2001 there have been new appointments in tax law at a number of law schools and, in welcome developments, some universities are employing more than one tax law specialist
  and interdisciplinary tax research and activities are expanding.

There are new challenges facing law generally as a discipline in UK higher education and research and these include plans to fund Universities in different ways in the future. The approaches to be used are still under discussion. We have yet to complete the 2008 Research Assessment Exercise, based on peer review, which is currently the basis for research funding.
 It seems likely, however, that the post 2008 methods will rest more heavily than at present on funding delivered through the Research Councils. This presents real difficulties for law, since there is no dedicated law research council, and legal research has to be fitted, sometimes uneasily, into the criteria of either the Economic and Social Research Council (ESRC) or the Arts and Humanities Research Council (AHRC). According to the AHRC website
Law may include doctrinal, theoretical, empirical, comparative or other studies of law and legal phenomena. The AHRC shares with the ESRC responsibility for studies in law. The AHRC focuses on studies where the focus is on the content or procedures of the law. The ESRC has an interest in funding socio-legal studies, which reflect a focus on the socio-economic impact of the law and the legal system.
 

At first glance this might seem to cover just about everything an academic lawyer might want to do, but the problem is that lawyers are being asked to specify a methodology for their work in order to obtain funding, and this methodology tends to be judged by analogy with methodologies in other disciplines. The template offered by the research councils suggests a scenario in which law must adopt one or other methodology. It could be argued, however, that this creates an unnecessary straightjacket for legal research. Surely any project with a focus on the socio-economic impact of the law should also be concerned with the content and procedures of the law?  Is that not the point of a lawyer undertaking such an exercise, as opposed to a sociologist or an economist?   The stated  approach of the research councils (although perhaps not the practice) not only seems to  misunderstand legal research but might also result in the subordination of law to other disciplines in the case of interdisciplinary or multi-disciplinary work, since those other disciplines have a more obvious methodological categorization and the lawyers may just be required to follow suit. 

In reality what appears to be happening now is that much academic legal research is embracing ‘a pluralism of methodological approaches’, in the phrase of Professor McCrudden
, and that this may produce its own unique methodology; one that does not fit neatly into the divide agreed upon by the research councils. 
These general comments on legal studies apply very strongly in the field of taxation. John Tiley’s work might be said to be the epitome of the ‘hybrid methodology’.  His textbook, Revenue Law, 
 contains doctrinal analysis of case law and statute at the highest level but at the same time draws upon a wide range of literature taken from history, philosophy, political science, economics and accounting. These are not simple cross references: this literature is used to throw light on the legal discussion in a way which is totally natural and integrated. This achieves a healthy pluralistic approach to teaching and research. 
 
Professor McCrudden poses the question of whether ‘methodological pluralism’ is strength or a weakness. Could it show a desire to derive comfort by leavening legal research with undigested parts of other more prestigious disciplines?’ In his view this is not the case- rather it shows ‘a mature openness to other disciplines that demonstrates self-confidence’. The fact is, of course, that it depends on how well it is done. There is a danger for tax lawyers that if they attempt to adopt a pluralistic approach they will become second tier social scientists and that they will risk ‘alienating many of the practitioners and policymakers who constitute the natural audience for their work’. 
 On the other hand, lawyers have much to contribute by ensuring that those from other disciplines take into account and properly understand legal systems, rights and obligations, relationships, organisations and procedures and consider value systems. The lawyers in turn have much to learn about aims and objectives, economic efficiency, cause and effect and likely behavioural responses from other social sciences.  In the area of taxation lawyers must engage with economists, accountants, political scientists, sociologists and historians and this must be a two way process. Only then will a unique form of pluralistic legal methodology result rather than a second rate hotchpotch. There is still much tax writing that is very descriptive (or as Neil Brooks has put it ‘no better than the average manual on how to operate a power tool’
) or where the references to context and the literature from other disciplines are superficial, but at its best a pluralistic methodology transcend the limitations of its constituent parts.

In the USA, methodological pluralism is rather more problematic for legal academics, who are under greater pressure than in the UK to be part of a ‘school of thought’ or academic grouping. There is a lively debate in the tax literature about the relative merits of doctrinal law, law and economics and critical tax theory.
 In North America, tax lawyers are far more likely to have economics training than in the UK and thus this is a dominant school in terms of research, although much of the teaching is quite doctrinal and vocational in orientation. There is little doubt that the degree of learning in economics in the USA  produces very sophisticated scholarship at a level which has not  been achieved by UK tax lawyers  often (if at all), and that those of us working in the UK have much to learn from this literature. Yet it should be noted that this level of sophistication may have its drawbacks. 

Professor Livingston has argued that, whilst the traditional tax law literature, using economic concepts, was good legal scholarship, providing the bridge between theory and practice which only academic lawyers can provide, as the economic concepts become more sophisticated and complex, economics is coming to dominate tax law.
  As McCrudden points out, some might think this is no bad thing.
 If, however we believe that an understanding of law has something distinctive to offer to tax studies, complete domination by economics will represent a serious loss to the academic tax community and also to practitioners and policy makers. Livingston’s answer is that tax lawyers should aim for an ‘eclectic, interdisciplinary scholarship that borrows from several fields without being dominated by any’ and which is also well grounded in non-tax legal scholarship. In other words he is recommending the type of pluralism of methodological approaches described and applauded by McCrudden and seen in some of the best academic tax literature. 
This type of engagement with other disciplines is not easy. Given the pressures on academics to publish, the easiest route by far is to stick to one’s own discipline and publish in journals recognised within that discipline. Working with colleagues from other disciplines can be frustrating and time consuming and may lead to output that is hard to place in recognised law reviews. Sometimes lawyers may feel that they are talking a different language from other social scientists; sometimes it is worse than that and the words used appear to be the same but then are discovered to have a different meaning. This does not mean we should give up on interaction and pluralism: in fact is shows how vital it is if we are to produce research which makes a real contribution to the understanding of the role, function and operation of taxation.

This takes us back to Professor Tiley’s work. To this author, as a young lecturer thrust into teaching tax for the first time at the LSE in 1982, Professor Tiley’s Revenue Law was very simply a life-saver. When Butterworths decided to turn the book into a practitioner volume in 1984, tax law teaching seemed to have been seriously threatened. No university subject can thrive without a good text book and the alternatives available at that time were not adequate for a graduate university course.  As Professor Roger Kerridge put it, the absence of a new edition of Tiley had a ‘measurable negative impact.’
 The key problem was the removal of just that material which had transformed the book from pure doctrinal analysis to something far more worthy of university study. The excision of this material not only left a lacuna but transformed the fundamental nature of the doctrinal material. The publishers were persuaded to produce a Policy Supplement from the parts removed from the practitioner version and for a while gave this to students free of charge. The economics of this were puzzling. Presumably some kind of market research supported the removal of this material for practitioners but, if that was the case, it must have been flawed research because for practitioners who really want to understand the law and be able to apply it, as for students, ‘the historical, comparative and policy material is not something which supplements the technical material- it is absolutely essential’. 

Fortunately, in 2000, the publisher Richard Hart came to the rescue and, after a long gap, the fourth edition and then, soon after, the fifth edition of Revenue Law were published.
 The book is now daunting in terms of physical size and content and, as Kerridge points out, it is not a beginner’s book, but it is a treasure trove for any serious student of taxation and the range of material covered is breathtaking. 
 . It is not overtly interdisciplinary and Professor Tiley’s work has generally been sole authored or written with other lawyers.
 His textbook, however, draws on a wide range of material. It provides a very solid starting point not only for teaching but for future research. Professor Tiley’s aim in writing the book was not only to provide a suitable textbook for university students but also to ‘raise the status and standing if tax law in law faculties’.
 No-one with access to the book could doubt that tax law is a suitable subject for university study.
Professor Wheatcroft laid the foundations for tax law in the UK; Professor Tiley has built soundly upon them and has influenced many others to take up this fascinating subject and to develop it yet further. The future of tax law in the UK universities cannot be disentangled from that of other legal subjects but some of the issues which face it are even more acute.  If it is difficult to recruit good legal academics in view of salaries and competing attractions, then those with an interest in taxation are going to be particularly difficult to attract and retain. If there is a danger that legal scholarship will be subordinated to other, more dominant methodologies such as economics then this is a particular danger for tax law which is so heavily inter-linked with economics. 

How can these very real problems be tackled by those who follow Professor Tiley? First and foremost we need to encourage students to study tax law, not only at graduate level but also at undergraduate level. Much of the recent effort in the UK universities has concentrated on specialist master’s degrees in taxation and these will of course produce the future teachers and researchers we need, but before they take a specialist course in taxation law, students need to know that they are interested in the subject. Few enough UK students take master’s courses in law and only a tiny proportion of them take the tax courses because, unlike students from other jurisdictions where tax law is more frequently taught to undergraduates and even sometimes mandatory
, they have often not had any experience of tax law before taking their graduate degree. An undergraduate introduction to tax law will be the best way to attract UK students to the graduate courses as well as ensuring a wider understanding of taxation law amongst lawyers generally. Thus this is a plea to tax law teachers not to concentrate on graduate tax courses at the expense of undergraduate offerings.
Secondly, we need to encourage some of these students to go on to write doctorates in taxation law. This requires funding, as Professor Tiley points out in his BTR article,
  as well as a pool of master’s students upon which to draw.
Thirdly, the development of sustainable long-term tax teaching and research programmes requires acceptance that this cannot be achieved by a lone scholar, however good he or she might be. University law departments need more than one full time tax lawyer if the subject is to be developed at both graduate and undergraduate level. Part time help from practitioners has proved invaluable over the years and many of these part-timers have made major contributions to the development of the subject, but professional curriculum development requires full time and specialist lecturers in the modern university environment, although in a subject like tax, practitioner input will always be very important. Some progress has been made in this direction but of course there is much more to do. 
 

Finally, the students and the scholars we appoint need to develop their subject in a way that will win the respect of their colleagues in law faculties as well as those working on taxation in other disciplines and in practice. This is an exceptionally demanding task for the lawyers and demands patience and understanding from those in other disciplines but there result should be an enrichment of tax research generally.
  Tax law academics have to be recognised as being engaged on work which is not a second tier version of some other discipline but a discipline with its own unique contribution to make.  The structure of research funding in the UK needs to recognise this. Success will not be achieved by subordinating tax law to other disciplines but only by persuading those working in those other disciplines, and especially economics, to engage with us, to teach us their skills but also to be prepared to learn about ours. Professor Tiley’s Revenue Law would be a very good place for them to start.
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