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ABSTRACT:

 

This paper contextualises the precarious situation of persons recognised as refugees under the 'Convention relating to the Status of Refugees' whose status entails ipso facto that, if they are ill-treated abroad, they cannot turn to representatives of their state of nationality and request its diplomatic protection, nor can they expect to receive its consular assistance.  Four claims are advanced: First: the advent of human rights treaties has not rendered external protection of nationals abroad obsolete nor has the practice fallen into disuse. On the contrary, diplomatic protection retains its pedigree and significance, as is illustrated by the International Law Commission's Draft Articles on Diplomatic Protection. Second: while states previously enjoyed unfettered discretion concerning whether and when to protect their nationals abroad, recent developments in domestic jurisdictions as well as existing guarantees under European Union treaties point to the emergence of a qualified duty to exercise state protection or to be willing to provide justification for its refusal. These developments call attention to the particular vulnerabilities of CSR1951 refugees: whereas the European Union aims that every citizen of the Union will enjoy protection wherever they travel, CSR1951 refugees are currently unprotected wherever they travel. Third: states of asylum are required under CSR1951 to issue convention travel documents (CTDs) to recognised refugees lawfully staying in their territory. While these travel documents do not authorise states of asylum to provide external protection to CSR1951 refugees, they reflect partial recognition of the instrumental role these states should play in protecting refugees. Fourth: while the 'nationality of claims' requirement remains pivotal to the institution of diplomatic protection, and efforts to effectuate its general relaxation have thus far failed, a rights-based approach to external protection has led the ILC to 'carve out' an exception authorising states of asylum to provide external protection to their recognised refugees; it is argued that the ILC's approach, reflecting  progressive development of the law, is desirable insofar as it enhances the role of states of asylum in protecting refugees' rights.
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